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ISSUE 


» 

Where an action which is captioned as a petition 
for habeas corpus is substantlally identical to a prior 
civil rights action brought by the same petitioner which 
had been dismissed, vas not the District Court correct in 
denying the petition on the basis of res adjudicata? 
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STATEMENT OF THE CASE 

This is an appeal from the dental and dismissal 
of a "petition for a vrit of habeas corpus" on the grounds 
of res judicata. 

The petition complained of a "varrantless arrest" 
[and] a varrantless search and seizure...It referred 
to action of the Connecticut State Police in searching and 
arresting the plaintiff on December 4, 1967 for the crime 
of "pool selling" in violation of Sec. 53-295 of the 
Connecticut General Statutes. The petition vas dismissed 
by the Hon. M. J. Blumenfeld, U.S.D.J., on the basis that 
the claims had been fully litigated in prior civil actions, 
Civ. Nos. 14,304 and 14,788. The principle of res judicata 
vas citad. 

The Appellee respectfully submits that the present 
appeal is but another step in a series of meritless legal 
maneuvers, the chronology of vhich is as follovs. 

Plaintiff vas convicted of the criminal charges 
alleged in his petition in the Circuit Court of Connecticut 
for the 9th Circuit after a jury trial. He vas sentenced 
to serve sixty (60) days in jail and pay a fine of $200.00. 
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The Appeilate Division of the Circuit Court upheld his 
conviction in State of Connecticut v. Mogulnicki . 6 Ccnn, 
Circ. Ct. 228, 270 A.2d 96 (1970). Certification vas 
denied by the Connecticut Supreme Court in State of 
Connecticut v. Mogulnicki , 159 Conn. 627, 264 A.2d 364 
(1970). The United States Supreme Court denied certiorari 
on October 12, 1970, 400 U.S. 826, and a petition for 
rehearing vas also denied on November 16, 1970. 400 U.S. 

920. The plaintiff served his jail sentence from 
December 16, 1970 to February 16, 1971. 

The appellant filed a civil rights action against 
the State of Connecticut in the United States District 
Court for the District of Connecticut on March 15, 1971, 
alleging in substance the same claims of "varrantless" 
search and arrest as in the present case, Civ. Nos. 14,304. 
That action, together vith a companion complaint against 
the State Police Troopers, vas the one referred to by 
Judge Blumenfeld. A copy of the Complaint is included in 

the appendix, App., p.__2_ a » 

The Hon. T. Eramet Clarie, U.S.D.J., dismissed 


T 
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the suit in a Rullng on Cross-Motions for sumraary judgment 
on the grounds of the applicable statute of limitations, 
Conn. Gen. Stat. §52-577. App., p. 4 a . The ruling vas 
dated November 21, 1972 and flled the follovlng day 
together vith the Judgment. App., p. 7 a. Plaintiff 
then flled a raotion "To Amend Judgment Under Rule 59 (E)" 
vhlch in substance vas a reallegation of his original 
complaint. It vas denied on December 11, 1972, by Judge 
Clarie, vhose endorsement vas filed on December 13, 1972. 

Mogulnicki then appealed to the United States 
Court of Appeals for the Second Circuit. The District 
Court judgment vas affirmed on April 18, 1973, on the 
opinion of Judge Clarie. App., p. 8 a. Mogulnicki 
subsequently filed a petition for vrit of certiorari vhich 
vas denied by the United States Supreme Court on 
October 9, 1973. 94 S.Ct. 153. 

It is further noted that Appellant has failed 
to comply vith an order of the U. S. District Court and 
post a cash bond, and appellee intends to file a separate 
motion to dismiss on this basis. 

Appellant failed to seek agreement from appellee 
as to the contents of the appendix or to serve the specified 
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designation as requlred by Rule 30(b), Federal Rules of 
Appellate Procedure. Accordingly, a separate appendix is 
submltted with this brief. 

Appellee respectfully submits that this Court 
can judicially notlce the court files in the civil rights 
suit, portions of which are included in the appendix. The 
suit arose in a federal district court in this Circuit and 
was subsequently appealed to this Court. 

Appellee is requesting the Clerk of the U. S. 
District Court for the District of Connecticut to forvard 
the record in the civil rights suit, No. 14,304, to this 
Court for the purpose of this appeal. 
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ARGUMENT 


Generally, the relationship of a ci/ii rights 
action to a petition for vrit of habeas corpus arises 
vhen the former is improperly utilized to avoid the 
exhaustion requireroent. See, e.g ., Preiser v. Rodrlguez . 

U-S. _» 93 S.Ct. 1827 (1973). In thi oresent case, 

hovever, the situation is reversed and the principle that 
is sought to be circumvented is that of res judicata. 
Appellant s brief in this case contains a prayer for 
daroages. With the exception of its label, the petition 
itself is virtually identical to the prior civil rights 
suit. 


"if a State prisoner is seeking damages, 
he is attacking something other than the 
fact or length of his confinement, and 
he is seeking something other than immed- 
iate or more speedy releast - the tradi- 
tional purpose of habeas corpus. In the 
case of a damage claim, habeas corpus is 
not an appropriate or available federal 
remedy." 

Preiser v. Rodriguez . supra . 93 S.Ct. 
at 1838. 

It is true that the Preiser case arose in a 
different contextj namely, circumvention of the exhaustion 
requirement of habeas corpus by resort to a civil rights 







-7- 



action. Hovever, it is respectfully submitted that it is 
dear from Preiser that habeas corpus Is not an available 
remedy in this case. For the purpose of res judicata, we 
are also concemed with substance, not form. 

Wholly apart from this, the District Court's 
Jisraissal vas correct because of the exhaustion requirement. 
§ee, e^., Preiser v. Rodriguez . supra . 93 S.Ct. at 1836-1838. 
In addition, there is a serious question as to appellant's 
custody status, in that he had been released from confine- 
ment prior to filing the "petition," vas not on any type 
of probation, and alleged no adverse collateral legal 
consequences vhich resulted from his misdemeanor conviction. 

Preiser v. Rodriguez . supra . 93 S.Ct. at 1834; Sibron v . 
Ncv_York, 392 U.S. 40 (1968). Finally, It is recognized 
that habeas corpus is an extraordinary remedy to right a 
vrong, and not a routine procedure to search for error. 

Bemin v. Moore . 441 F.2d 395 (lst Cir. 1971). The petition 
is insufficient in that the mere fact that an arrest and 
search are varrantless does not automatically invalidate 
them. See Johnson v. United States . 333 U.S., 10 (1948); 

Henry v. United States . 361 U.S. 98 (1959). 


********** 










For these reasons, it is respectfully submltted 
that the judgment of the Distrlct Court of Connecticut 
should be affirmed. 

Dated at Hartford, Connecticut, this 29th day 
of August, A.D., 1974. 

Re8pectfully submltted, 
DEFENDANT - APPELLEE 

By: ROBERT K. KILLIAN 
ATTORNEY GENERAL 


Bamey Lapp 
Asslstant At tome 


lev General, 


l5aniel R. Sch 
Asslstant Attomey General 


30 Trinlty Street 
Hartford, Connecticut 06115 


His Attomeys 




This ts to certlfy that a copy of the above 
Brief vas mailed, via U. S. Mali, Postage Prepald, this 
29th day of August, 1974, to: Charles H. Mogulnlcki, 

11 Hlgh Street, Portland, Connecticut 06480. 


/<■ 


Danlel P Schaefer 
Assl8tai.w Attomey General 



30 Trinity Street 
Hartford, Connecticut 06115 
Telephone: 566-2203 
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R£LEVANT POCKET ENTRIES 


1971 

3/l5 Complaint filed. Summons issued and together 
with coples of same and of complaint, handed 
to the Marshal for Service. 

11/22 Rullng on Cross-Motions for Summary Judgment 
entered. Ordered that the plaintlff's motion 
for 8ummary Judgment be, and hereby is denled; 
and that the defendant's cross-motion for sumraary 
judgment be, and hereby is granted; and the case 
is dismissed with taxable costs assessed agalnst 
the plaintiff. Clarie, J. M-ll/22/72. Coples 
malled to Plaintiff and to Assistant Attomey 
General. 

Judgment entered that this action be and is hereby 
dismissed, with costs to the defendant. Earl, C. 
Coples to Pi.aintiff and Assistant Attomey General. 
M-ll/22/72. 

11/28 Plaintlff's Motion to Amend Judgment Under Rule 
59(E), filed. 

12/11 Hearing on Plaintlff's Motion to Amend Judgment 
Under Rule 59(E). Court Exhlbit A, filed. 

(Radio and Press Release of 1/15/71). Decision 
Reserved. Clarie, J. M-12/12/72. 

12/13 Plaintiff'8 Motion to Amend Judgment Under Rule 

59(E) endorsed as follovs: "Plaintlff's Motion 
to Amend Judgment Under Rule 59(E) F.R.C.P. is 
denled." So Ordered. Clarie, J. M-12/13/72. 

Coples to Plaintiff and to Assistant Attomey 
General. 

12/19 Notice of Appeal, filed by Plaintiff. Coples 
to Plaintiff and Attomey General. 


la- 






UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 
NEW HAVEN, CONN. 06505 


Charles H. Mogulnicki 
va 

State Of Connecticut 


FILED 

liSJlj 10 161.:, 71 

u. S. G!3Tr.lvf COURT 

NEW HAVEM, CONN. 


14304 


SUIT FOR DAMAGES IN AN ILLEGAL ARREST 
ILLEGAL DETENTION AND PAYKENT OF AN 
ILLEGAL FINE. 


On Dec.4,1967 Trooper Keller and Sgt. Dennerstein of the Criminal 
Tntelligance, State of Conn. rrade a warrantless arrest of the Plain- 
tiff at his place of emolovment, Standard Knapp Division of Emhart, 

Main Street, Portland Conn, char°-ed the plaintiff with the crime of 
"pool selling" and seized the sum of $705.00 from a wallet on his 
nerson, vrithout a search warrant. 

Followine the plaintiffs arrest and prior to entering a plea to the 
char^e aerainst him, the plaintiff moved to dismiss the Information on 
the trrounds thet his arrest was illegal, in that same was effected 
without an arrest warrant in violation of the 4th thru the 14th Amend- 
ments of the United States Constitution. This motion to dismiss wa 3 
denied by Judge Angelo G. Santaniello, July 5- 196Š. 

Suit for damages in the above case are invoked under the 4th thru 
the 14th Amendments to the United States Constitution and Due Process 
of Lavr. 

(1) The warrantless arrest of the Plaintiff was illegal and in viol¬ 
ation of the 4th thru the 14th Amendment to the United States 
Constitution. 

(2) The warrar.tless search and seizure of the Plaintiffs person was 
illegal and in violation of the 4th Amendment of the United States 
Constitution. 

On Dec.16,1070, Plaintiff was placed in detention at the Hartford 
State Jail to serve a (60)day sentence and pay a 0200.00 fine imposed 
upon him bv Judge Eli Cramer of the 9th Circuit Court of Conn. 


2a 
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On F e b. l^» f 1971, Plaintiff had served his entire jail sentence of 
(no) davs and paved his fine upon release. 

Plaintiffs claims for damages, 

(1) The Plaintiff, because of the lllegal arrest was discharged 
from hie employment from Standard Knapp Div. of Emhart on 
Dec.5,1967 and is unemployed to thia date. 

(2) The Plaintiff was put in detention bjr the State of Connecticut 
at the Hartford State Jail on Dec.16,1970 to Feb.16,1971 
illegally and without Due Procesa of Law, causing him extreme 
anguish and pain while in detention. 

(3) The Plaintiff, was made to pay an illegal fine to the State of 
Connecticut upon his release. 


In conclusion, the plaintiff ia seeking compensatory and punitive 
damaeea of '.250,000.00 from the State of Connecticut, because of the 
illegal arrest and the denial 0 f Due Process of Law. 


Dated March 15,1971 


PLAINTIFF 


Pro-Se Attorney For Plaintiff 
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FiLED 

liiivli ćmtu.’ll 


U. S. DIC ii.iCT COUttT 

HEW HAVEN. CONN. 


■. MBOBUTOT 


-va- 


SItU fcttm 


Ih« plointlff, 

tone ouonorp jodpnt poronont to lolo 56, Vod. 1. Cio. 7., 
and tho dofoodont, Stoto «f Coaaootiaot, boo oiodlorlp fllod 
o o ro o o- o otloo ooklng far mmmmrj jadpnc. Hm plointlff 
fllod Chlo oetloo ln Coart on Itareh 15, 1971, otoloot tho 
Stoto of Coaooetloot, eloindln* thot hdhod booo llh*nlly or- 
rostod ood dotolaod vlttaoat o unrront for tho crtao of 
"pool aolllns" ood thot $705.00 ooo ooloort froa hlo porooo 
coiocidontol wlth hlo orroot, tv ohich oo prior o orrou t or 
■ooroh oorroot hod booo looaod. Tho plolatlff ollogoo thot 
hlo proooootloo, ooorlctlon, ood dotootlon coootltntod a 
lojttstleo to hla undor tho fdarth ood foartooath 
ito to tho Onitad Stotoo Coaotltotloo. 

■o ooo foand gnlltp of tho ahorgoo ln tho Stoto 
Circuit Coart, oftor o Jarp trlol, oud tho Coart 
hlo to ooroa olrtp (60) dupo ln joll ood pop o fino of 
$200.00. Tho dppalloto Mrloloa of tho Stoto Coart 
no arror lntdo eoarlctlaa, (6 Coan. Clr. Ct. 22S) 
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e«rtU5e«*lon mu danlad by tha Conmctieut top 
(159 Coon. 427). Dm Oaltad lutM (upnai Cou 


Court 


(159 Coon. 427). Dm Oaltad lutM 8upr«no Court danlad 
eortlorori (400 U.t. 424) and a potltlon for rahaarlng «u 
doalod (400 U.t. 920},. Ha praaantlj clalae Chat hla al- 
lagad Ulagal arreac cauaad hla tha Losa of hla Job on Do« 


5, 1947 and hla conflunod 


plojnaant to da to. Ha 


alao allagas Chat aa a rooult of hla oonrletlon, ha 


hla Jall 


P*7 « 11^1 


$250,000.00. 


apolnat tha Stota In thla 


Court flnda that tha oetlon la vithout 


t, granta 


dlaneLaaoa tha oetlon vith 


Judgnant to tha dofanđant 


plalatlff. 


■tato of 


tleut haa dnf< 


, aaaalj: (1) that tha Stoto la 


auLti (2) that tha atotato of lluitotlana hora 


(3) that 


rat by 


of tha a tate court flndlaga in tha crlnlnal 


dofonaoo, lf uoll foundad, aauld e 


cludo 


of tha 


In oalghing tha lnf« 


to ho 


foeta boforo tho Court la any 


tha uadarljrlng facta uuat bo conatruod la a llght anot 


ablo to tho partp oppoalng tho 


, la thla Ina 


tho plalatlff. (J 
454, 455 (1941)). 


349 U.8. 


plalatlff'a oaatplalnt allagoa that 
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dM canduct co^plalnod about oeenmd Dk^t 4, 1967, 

ha mi arrastad b? lUti Troopari, Eallahar and Daoaar- 
•taln, for a violatlan of stat« lav. Tha prasant aetlon Mu 
not fllad ln chla Court uatil March 15, 1971, ac 10:16 A.K., 
ln eha C«irt Clark'a Offlea, at Sav Havan. 

Iha Coonactleut »tatuta of llnltatlons, Conn. Can. 
Seat. | 32*577, ahloh govana thla časa, lladea eha parlod 
vftthln i d i leh actlona foundad upao a civil mm or tort wmj 
ba coaaancad. It previđao: 

”*• oetian fonodad upon a tort shall ba 
brnght bat vithin ehr*’a jnaro trom eha data 
of eha aet or anisaian ra^ilatiiail of.” 

Obviouslr, ainca on tha faca of eha eanplalnt, nora Chaa 
&*oo Toors bava alapaod, ba t a na n tha tiaa ahan tha incldane 
o an plaln a d aboot ana anatalnod and tha brli«lj« of M . 
tion, eha auit ia barrad b? statuta and aut ba dianiaaad. 

Accordlngl?, lt ia 

Ml—m that tha plainciff's noeioo for mmmmrj Judg- 
nant ba, and harah? ia danlad; and that tha dafandant*s crosa 
notion for mamnj judgnanfc ba, and harab? ia graatod; and 
oaaa ia dlanlssad vi eh taaabla eoats assooaad agalnse »*** 
plalntiff. 

Datad at Hartford, Connacticut, thla 21at da? of 
■ovaabar, 1972. 

»al tad^itataa^atrict Judga 

6a 
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UNITED STATES DISTRICT COURT F I L cl D 

DISTRICT OF CONNECTICUT hOV ii 2 38 PH ’7Z 

U. S. DISTRICT COURT 

NCW HAVEN.CONN 

CHARLES H. MOGULNICKI ) 

) 

v. ) CIVIL NO. 14,304 

) 

STATE OF CONNECTICUT ) 



JUDGMENT 

Thls c.ute havlng come on for hearing on croea-notlona 
for suniry Juditment flled by the partlea and the Court havlng 
rendered lta Rullng on “roaa-Motiona for Sianmary Judgnent, under 
date of Novenber 22, 1972, denylng plalntlff's raotion for aiaaaary 
judgnent and grantlng defendant's croaa-motlon for aiaamary judgnent, 

It la ORDERED and ADJUDCED that thla actlon be and la 
herebv dlanlaaed, vlth coata to the defendant. 

Dated at Nev Haven, Connectlcut, thla 22nd day of 
Novenber. 1972. 

GILBERT C. EARL 
Clerk, United Statea Dlatrlct 
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A . U. G. I !T .ilf C0U1T 

i;: 1 :. H/.vz '*co:in. 

At a Stated Term of the United States Court of Appesla, in and for th# Second Circuit, held at 
the United States Courthouae in thc City of N«w York, on the 18 th day of 

April one thousand nine hundred and scventy-three 


Preseni: 

.ONORABLE TOM C. CLARK 
HONORABLE STERRY R. VJATERMAN 
HONORABLE VJILFRED FEINBERG 


Ctrevtf Juđgm. 


CHARLES H. MOCULNICKI, 

*agalnst- 
STATE OF CONNECTICUT, 


Appellant, 


Appellee. 


Appeal from the United States District Court for the 



District of Connectlcut 

This cause čame on to be heard on the transcript of record from the United States District Court 


for the District of Connectlcut . and was argued by THMHHB t 

appellant pro ae, and by counsel tor appellee. 

ON CONSIDEHATION WHEREOF, it ta now hereby ordered, adjudged, and decreed that 


the Jud<ynent of said District Court be and it hereby is 

AFFIRMED on the opinion of Judge T. Emmet Clarie, dated November 21, 


1972. 



(A true oopr, 

| 4 fauL - Clark 
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